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INTRODUCTION
Simcoe Muskoka District Health Unit (SMDHU) offers this guidance document to assist
municipalities to consider a public health perspective in the implementation of legalization of
cannabis. This evergreen document will be updated or revised by SMDHU based on new
provincial legislation or municipal request. The Public Health Guidance for Municipalities on
the Implementation of Legalization of Cannabis, which will be hereafter be referred to as the
Guidance Document, highlights considerations for opting in or opting out of cannabis retail stores,
and three areas of potential public interest feedback within municipal responsibility as identified by
the Alcohol and Gaming Commission of Ontario (AGCO): a) public health and safety, b) protecting
youth and restricting their access to cannabis, and c) preventing illegal activities in relation to
cannabis, from the perspective of protecting public health and by-law options.
This guidance document will focus on the public health considerations of municipal interest when
addressing legalization of cannabis based on current knowledge and understanding of cannabis
legalization and impacts.
To be able to provide the most accurate and reliable information, SMDHU has consulted with a law
firm to provide a legal opinion on the above decisions and considerations required of the
municipalities. Their legal opinion has been embedded and referenced throughout the document.
Along with this document, SMDHU will provide support to municipalities upon request
through discussion, presentations and updates to municipal staff and councillors.
This document will support municipalities when considering the following three areas, from a public
health perspective:
A. Opt in or out option for retail cannabis stores,
B. Feedback on proposed locations of retail sites to the AGCO on three focused areas of public
interest, and
C. Consideration of current and potential revisions to current smoking by-laws.
Future potential additions to the guidance document could include: funding sources and expenses,
tracking health impacts of legalization and subsequent local decisions, and cannabis marketing.
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THE SMDHU PUBLIC HEALTH APPROACH TO CANNABIS
During the nearly 100 years of the criminalization of cannabis in Canada, research on cannabis
risks and benefits has been restricted and limited. Currently, there is limited conclusive evidence
about the potential positive and negative health outcomes related to cannabis use. Acknowledging
the current research limitations, and to protect the public’s health until further evidence is available,
SMDHU encourages a cautionary and harm reduction approach to recreational adult cannabis use,
with a focus on preventing youth access to cannabis and encourage a harm reduction approach for
youth who use cannabis. SMDHU harm reduction recommendations related to cannabis use echo
Canada’s Lower Risk Cannabis Use Guidelines and include recommendations such as “delay use
past adolescence, start low and go slow, don’t mix drugs, and plan for a safe ride” found on the
SMDHU webpage cannabis key messages.
Over time, knowledge and evidence will grow regarding general cannabis use and its specific
health issues and benefits which will enable public health to provide more specific
recommendations about the safe use of cannabis.
The early years of cannabis legalization will be a period of evolution. To support municipalities
as they navigate this period, SMDHU will update this document with new information about
cannabis legalization, local data and other health information related to cannabis regulation for
municipal consideration as it becomes available.
This guidance document is a tool to assist municipalities to consider a public health approach
within their decision making process. It can help councils meet requirements of legalization of
cannabis in a manner that is respectful of individual choices about use, and insures that the health
risks of cannabis use are minimized, especially to youth and others at higher risk. A public health
approach for cannabis use within a municipality would include identifying groups vulnerable to
health harms and/or social harms within a community (i.e. youth) and to engage in municipal policy
creation that decreases exposure and risk of harm (i.e. restricting tobacco and cannabis smoke
and vapour on all municipal park land). Taking a public health approach from the inception of the
legalization of cannabis is not an experience Canada, and therefore the County and District, has
had with other legally used substances (i.e. alcohol and tobacco) and presents a unique
opportunity for municipalities to have direct and specific influence on the health and wellness of
individuals and the general community.
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BACKGROUND INFORMATION

Cannabis Legalization and Municipalities
On October 17, 2018, the federal Cannabis Act was enacted. This Act puts in place a strict
framework for controlling the production, distribution, sale and possession of cannabis in Canada.
In response to federal cannabis legalization, the Ontario government passed Bill 36, the Cannabis
Statute Law Amendment Act (Cannabis Control Act), 2018, 1 which received Royal Assent on
October 17, 2018. This provincial Bill amends a number of statutes, including the Smoke-Free
Ontario Act (SFOA), 2017, 2 and Ontario Cannabis Retail Corporation Act, 2017, (OCRC Act) 3, in
relation to the use and sale of cannabis and vapour products in Ontario.
The provincial government has established a regulatory framework (O. Reg. 468.18) under
the recently passed Cannabis Licensing Act, 2018, that provides further clarity on how these
private businesses will be licensed and regulated by the Alcohol and Gaming Commission of
Ontario (AGCO). These regulations deal with various elements of the retail regime including
matters in which municipal governments may have an interest.
Under Bill 36, municipalities have limited but specific opportunities to influence the impact of the
Ontario cannabis retail model within their boundaries, including whether the community will opt out
of cannabis retail outlets and enhancing or passing by-laws about places of use. The Association
of Municipalities Ontario (AMO) identifies the implications of legalization into four primary municipal
areas of interest: emergency services, economic development, public safety, and public health, as
priority considerations in municipal decision making about cannabis. 4
The most recent release from Health Canada on the Federal Data on Tobacco, Alcohol and Drug
use further supports the need to address health aspects of cannabis use within our communities.5
The report identifies tobacco as the leading preventable cause of premature death and disease
and increasing use of cannabis use among adults aged 25 or older in Canada.5 Implementing the
following public health goals of avoiding normalization, protecting vulnerable populations and
ensuring safe legal access for those who choose to use, can appear to be incongruent with
legalization. The Simcoe Muskoka District Health Unit will continue to keep abreast of the
legalization of cannabis as it pertains to health and SFOA enforcement best practices, research
and evaluation at local and provincial levels recognizing the complex mosaic of needs,
expectations, and readiness for change that municipalities face as they make decisions related to
cannabis.

Cannabis Control Act, 2018 Summary
The following is a brief summary of the Cannabis Control Act, 20181 also known as Bill 36,
Cannabis Statute Law Amendment Act, which is the law governing the use and sale in Ontario of
cannabis and vapour products.
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Please see link for the document; Bill 36, Cannabis Statute Law Amendment Act
The Acts amended by Bill 36:
a) Cannabis Act, 2017 (renamed the Cannabis Control Act, 2018)
b) Cannabis Licence Act, 2018 (enacted)
Newly released Ontario Regulation 468/18
c) Ontario Cannabis Retail Corporation Act, 2017 3
d) Liquor Control Act (2018, c. 12, Sched. 3, s. 18.)
e) Smoke-Free Ontario Act, 2017 2
f)

Highway Traffic Act

Highlights from the Cannabis Control Act, 2018 (1)


Adults age 19 and older can possess up to 30 grams of dried cannabis (or the equivalent in
non-dried form) in a public place.



Medical users can be age 18 and they can possess more (150 grams).



Packaging and labelling of cannabis will include:
o the ratio of tetrahydrocannabinol (THC) to cannabidiol (CBC)
o will not have graphics that appeal to youth and
o will not have lifestyle representations.
Adults age 19 and older can share up to 30 grams of cannabis with other adults. There
are severe penalties if shared with youth under age 18, plus additional penalties under
provincial law if shared with youth under age 19.





Purchase of legal recreational cannabis, as of October 17, 2018, is only available online
through the Ontario Cannabis Retail Corporation (OCRC) with delivery by courier.
Recipient must prove age of 19 or over.



Retail storefronts can open on April 1, 2019. Cannabis sold in retail outlets is legal only if
purchased through provincially approved sources.



Growing up to four cannabis plants per residence is permitted for personal use (not for
distribution). Seeds must be purchased from the OCRC.



Adults can make cannabis products such as food/edibles or drinks, however the retail sale
of edibles and cannabis concentrates, such as hashish, will be delayed for approximately
one year.



Use of smoked or vaped cannabis will be allowed wherever tobacco use is permitted under
the Smoke-Free Ontario Act, 2017. 2 Municipalities will be able to expand restrictions
through by-law creation.



Medical cannabis has additional allowances under the federal Cannabis Act.



Retailers require a retail operator’s license to sell cannabis.
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Retail Sale of Cannabis in Ontario
As of October 17, 2018, Ontario residents who are 19 years or older are able to order cannabis
legally from the Ontario Cannabis Retail Corporation (OCRC). The OCRC is the only legal
distributor for wholesale cannabis to retailers and the online retailer of recreational cannabis
products to the public until April 2019, when private cannabis retail outlets will open in some
communities.
The newly enacted Cannabis Licence Act, 2018, 6 authorizes the Alcohol and Gaming Commission
of Ontario (AGCO) to license and regulate private cannabis retail 7 in the province. Responsibility
for inspections and enforcement of the Act are the AGCO and local police forces. The AGCO will
license retail store operators, managers and those in senior positions according to set protocols,
as well as authorize the proposed cannabis retail site. Under the Act, store locations must be a
minimum distance of 150 metres from a school property line. There is no cap on the number of
storefronts. Retail stores cannot operate outside of the hours 0900-2300 daily. Should retail
stores proceed with the sale of vapour products for vaping of cannabis, health unit tobacco
enforcement staff will likely be required to inspect for compliance with the vapour products
regulations contained in the Smoke-Free Ontario Act, 2017.
On December 14, 2018 the AGCO announced they will be taking steps to open retail stores in
phases. Initially 25 retail stores will receive licences to begin operation on April 1, 2019. The
County of Simcoe and District of Muskoka are within the east region of Ontario. Five licences
will be approved for the east region, based on a lottery system to determine who is eligible for
the initial licences to legally operate retail store. Expression of interest by potential retailers
must be submitted from January 7–9, 2019. During this initial phase, store locations must be in
a municipality with a population of more than 50,000.20
Municipalities may opt out of having private cannabis retail outlets in their communities. For those
who wish to do so, the deadline is January 22, 2019. This opt out resolution is sent to the AGCO,
which will cancel any applications for storefronts in said municipality. A municipality that has opted
out can opt back in at a later date. Any decision to opt in, either by default or subsequent to opting
out, is final.
For municipalities that have not opted out of having private cannabis retail outlets in their
communities, the location of outlets will be approved by the AGCO. The AGCO will provide
municipal governments and the public with a 15 day notice period where they can provide
comment on the proposed store site. Feedback will be considered only if it is related to public
health and safety, protecting youth and restricting their access to cannabis, and preventing illegal
activities in relation to cannabis. More information on this process is pending.
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The legislation does not permit municipalities to utilize licensing or land-use by-laws to control the
placement or number of cannabis retail outlets. Organizations such as the Association of
Municipalities Ontario continue to advocate that municipalities are given greater opportunity to
influence cannabis retail outlet locations and density.8
The Ontario provincial government has outlined financial support to municipalities that chose to opt
in or opt out of retail stores to assist in the implementation of legalization of cannabis.
Municipalities must use and report on the provincial funding received to address the
implementation costs that directly relate to the legalization of recreational cannabis. Examples
of permitted costs include:


Increased enforcement (e.g. police, public health and by-law, court
administration, litigation)



Increased response to public inquires (e.g. emergency calls, correspondence)



Increased paramedic services, increased fire services



By-law/policy development (e.g. police, public health, workplace safety policy).

Minister of Finance Honorable Vic Fedeli is requesting that the Association of Municipalities of
Ontario and the City of Toronto work to establish a process by which a sample group of
municipalities can assess the use and impact of these funds.17

Smoke-Free Ontario Act, 2017 Protections
The Smoke-Free Ontario Act, 2017,2 prohibits the smoking of tobacco, the use of electronic
cigarettes (e-cigs, vapes) to vape any substance and the smoking of cannabis (medical or
recreational) in enclosed workplaces and enclosed public places, as well as other designated
indoor and outdoor places in Ontario. This regulation is to protect workers and the public
from second-hand smoke and vapour.
Smoking refers to the smoking or holding of lighted tobacco or cannabis (medical or recreational).
Vaping refers to inhaling or exhaling vapour from an electronic cigarette or holding an activated
electronic cigarette, whether or not the vapour contains nicotine. The Act also bans the use of
all lighted tobacco, including tobacco in hookah/shisha pipes.
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The Smoke-Free Ontario Act, 2017,2 makes it illegal to smoke tobacco, use electronic cigarettes
(e- cigs, vapes) to vape any substance, and the smoking and vaping of cannabis (medical or
recreational) in the following locations:
Inside any enclosed workplace or enclosed public place including work vehicles
Within the indoor common areas of college and university residences, condominiums, and
apartment buildings
Inside a bar and restaurant as well as on all restaurant and bar patios, and public places within
a nine-meter radius of the perimeter of patio
At public or private schools, including the grounds associated with the school, and public areas
within 20 metres of any point on the perimeter of the grounds of the school
At community recreational facilities, including the grounds associated with the recreational
facility, and public areas within 20 metres of any point on the perimeter of the grounds of its
grounds (a community recreational facility is an enclosed public place or enclosed workplace
that offers athletic and recreational programs to the local community and is owned or operated
by a municipality, the province, a not-for-profit corporation, or an organization registered as a
charity)


On a children’s playground or in public spaces within 20 metres of the perimeter of a
playground
On a publically-owned outdoor sporting area, spectator area next to sporting areas and public
spaces within 20 metres of any point of the edge of the sporting or spectator areas
In a car or other motor vehicle with anyone under 16 years old in the vehicle. No one in a
motor vehicle (including motorized snow vehicles such as snowmobiles) or boat that is being
driven, or is at risk of being put into motion, can consume cannabis in any manner (smoking,
vaping, eating), these provisions enforced by police only
At child care centres, a place where licensed home child care is provided, or a place where an
early years program or service is provided
Within guest rooms in hotels, motels and inns that are designated smoke-free/vape-free
On the grounds of all hospitals and within nine metres of any entrance or exit of a public or
private hospital, psychiatric facility, long-term care home or independent health facility and
within those buildings
In the reserved seating area of outdoor sports arenas or entertainment venues
Sheltered areas that have more than two walls and a roof and to which the public and
employees are invited (including a bus shelter)



On the grounds of certain government buildings as set out in the Act’s regulation
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It is illegal to sell tobacco or vapour products of any kind in the following locations:
College, university or private school campuses
Child care centres and a place where home child care is provided
Public and private hospitals and psychiatric facilities
Pharmacies
By vending machine
The Act provides protection for home health-care workers. They have the right to ask a person
not to smoke or vape in their presence while they are providing health care services.

Traditional Use of Tobacco
Traditional use of tobacco by Indigenous persons is permitted for traditional Indigenous cultural or
spiritual purposes and for non-Indigenous people who are participating in an activity being carried
out by an Indigenous person.
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Public Health Guidance for Municipalities on the Implementation of Legalization of Cannabis

PART A - ALLOWING RETAIL STORES OR OPT OUT OF ALLOWING RETAIL
STORES
Municipalities need to decide whether to allow retail stores or to opt out of allowing retail stores
selling cannabis in their jurisdiction. If a municipality chooses to opt out, a resolution must be
passed and notification sent to the Registrar of the AGCO by January 22, 2019.
Unless a municipal government opts out as per Ontario Regulation 468/18 s. 22, they will
be considered to have opted in to recreational cannabis retail sale by default.
The Alcohol and Gaming Commission of Ontario has released the criteria for retail sites on
December 4, 2018, in the follow document, Registrar’s Standards for the Private Retail Sale
of Cannabis.9

To protect youth, the provincial cannabis retailing regulations include a 150-metre buffer area
for cannabis stores to keep them separated from schools. No buffers from any other use has
been specified by the regulations.
The following tables outline potential positive and negative outcomes from a public health
perspective and a column for municipalities to identify their local perspectives for the opt-in or out
option.
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Public Health Considerations

Not Allowing Retail Stores - The Opt Out Option
Potential Positive Outcome

Potential Negative Outcome

Will prevent any concerns of having retail outlets in
proximity to sensitive use spaces increases normalization
among sensitive populations, such as young persons.
Opting out may not decrease cannabis use and its impact on
the community since it can be purchased on line or in other
municipalities.
Will avoid higher retail outlet density and retail hours that
may contribute to increased consumption and related
harms.
Retail sales will not occur at licensed producers in the
opted-out municipality8, 18
The municipality would keep its options open, as an initial
decision to “opt out” can be reversed later.16
Opting out could continue the demand on the illegal market
and/ or limit ability to control youth access.
May not decrease cannabis use and its impact on the
community but could result in demand for the substance
shifting to the illegal market.
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Local Perspectives

Not Allowing Retail Stores - The Opt Out Option
For consumers who already use, in the absence of physical
retail outlets the demand for the illegal cannabis market will
likely remain.

Opting out can be reversed after January 22, 2019; however,
the municipal government will not gain any additional funding
from the Ontario Cannabis Legalization Implementation Fund
(OCLIF) than it had as of January 22, 2019, when it opted
out. Municipalities that have opted-out would receive only a
second $5,000 each for a minimum total of $10,000, with no
share of tax revenue thereafter, even if the municipality
decides to opt in at a later date. 16

Opting out will restrict provincial funding to respond to costs
municipalities may incur related to legalization of cannabis
since residents can grow plants in their residence and
purchase on line.
Individuals without a physical address, access to
transportation or a credit card, will likely not be able to access
regulated products, and only have access to the illegal
cannabis market, creating demand for the illegal market,
inviting illicit criminal activities to enter the municipality, and
putting themselves at risk by consuming unregulated products
and the risks associated with those products such as
unknown potency, therefore decreasing their ability to use
safely and manage usage.16
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Not Allowing Retail Stores by January 22, 2019 - The Opt out Option with potential to Opt in at a later date
Potential Positive Outcome

Potential Negative Outcome

Taking more time would allow determinations:
a) of how and to what extent the Registrar of the AGCO may require
compliance with local rules (zoning restrictions and general business
licensing requirements) 16
b) further information and clarifications from the Provincial Government, in
the form of regulations with respects to AGCO duties respecting retail
licenses and site authorization.16
Opting out will limit funding from the
province to $10,000 with no share of
tax revenue thereafter, even if the
municipality decides to opt in at a later
date.17

14

Local Perspectives

Allow Retail Stores – The Opt In Option
Potential Positive Outcome

Potential Negative Outcome

Access to retail stores may assist in diverting people from purchasing from
illicit market.10
The decision is final and irreversible such that a
municipality would no longer have the ability to “opt
out” again
The Cannabis Licence Act 2018 does not allow
municipalities to utilize licensing or land-use by-laws
to control placement or number of retail outlets.
Concerns from residents, sent in during the 15 day
consultation period, do not need to be acted upon by
the AGCO.
By opting out, the municipality determines its own
future by opting to impose a general ban of retail
cannabis locations anywhere within its boundaries.16
No further buffer zones beyond the 150 m to schools
have been specified by the regulations.11
Access to additional provincial funds.
Funding from the province is used to address implementation costs
associated with cannabis legalization in four areas: increase enforcement,
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Local Perspectives

Allow Retail Stores – The Opt In Option
paramedic and fire services, increase response to public inquiries and bylaw/policy development.
Residents and municipality have opportunity to share their views with the
AGCO before a retail store is authorized to influence the authorization of a
retail licence.
Municipalities will be able to identify local sensitive areas by completing the
Municipal Cannabis Retail Policy Statement regarding identification and
mapping of local sensitive areas as recommended by the AMO.11
Able to access additional funding at a later date out of a portion of any
surplus excise taxes collected during the first two years of legalization.16
Municipalities that opt-in by January 22, 2019, are eligible for the maximum
funding proposed through the Ontario Cannabis Legalization Implementation
Fund (OCLIF).16
The provincial government is considering setting aside a certain portion of
the municipal funding in each of 2018-19 and 2019-20 for unforeseen
circumstances, and priority would be given to municipalities that have not
opted-out.16
The Association of Municipalities of Ontario (AMO) has stated it will continue
to seek opportunities of municipal influence over store locations and
density.16
Economic growth may occur with the potential creation of jobs and economic
benefits that could augment the income of some families.
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Public Health Guidance for Municipalities on the Implementation of Legalization of Cannabis

PART B - PROVIDING FEEDBACK TO AGCO RE: LOCATION OF
RETAIL STORES
Regulating the availability of cannabis is important to reduce the negative impacts of cannabis
use in Simcoe Muskoka communities.12 Lessons from alcohol and tobacco have shown that
increased availability to a substance results in increased consumption, which can lead to
significant health and social harms and costs.13, 14
For those municipalities that have made the decision to allow retail cannabis stores, they will be
given the opportunity to provide feedback to the AGCO on proposed applications to open retail
site(s) during the 15-day comment period for the public and municipal governments to provide
input on proposed locations before granting a licence.
AMO suggests that a ‘Municipal Cannabis Retail Policy Statement’ be adopted by council.
Such a policy statement could address what it sees as significant local sensitive uses. A policy
statement may identify specific sensitive uses and express some parameters to consider
proximity to these sensitive areas, or may set out concerns regarding store concentration in
certain areas of their communities, see Appendix A. This statement would provide direction to
municipal staff input to the AGCO within its 15-day review period for each store site being
proposed by an approved operator.
At this time, the municipal government will not be provided pre-notification of the application, but
can make comments about whether the proposal is in the public interest as described by
regulation.
AGCO has recommended that municipalities identify a key senior staff lead for proposed
cannabis store notices from AGCO. This key contact should be able to gather information
from various municipal departments as necessary, provide maps and be able to convey
council policy.
Steps to be taken by municipalities:
Pass a Municipal Cannabis Retail Policy Statement
Identify key senior staff lead
Request health unit support if desired
Provide feedback during the 15-day period related to the three areas outlined by AGCO: 19
1. public health and safety
2. protecting youth and restricting their access to cannabis, and
3. preventing illegal activities in relation to cannabis.
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Area of Feedback
Focus

1. Public health and
safety

2. Protecting youth
and restricting their
access to cannabis

3. Preventing illegal
activities in relation
to cannabis

Considerations for Feedback


# of stores, density ratio between # of stores and population and distance between
potential cannabis stores (rationale: high retail outlet density can contribute to increased
consumption and harms). 13, 15



Prevention of clustering of potential cannabis store and retail outlets selling tobacco and
alcohol, as increased availability and exposure of substances result in increased
consumption which can lead to significant health and social harms and costs. 13, 15



By identifying sensitive areas (groups vulnerable to health and social harms),
municipalities can comment on the location of potential cannabis stores in relation to
vulnerable populations (rationale: retail outlet proximity to sensitive areas may
negatively influence vulnerable residents). Some examples: addictions facilities,
mental health facilities, correctional facilities as well as Georgian College locations
(which prohibits the use, consumption, growing and cultivation of recreational
cannabis).



If the issuance of a retail store authorization in respect of a proposed store is not in the
public interest, having regard to the needs and wishes of the residents of the
municipality in which the proposed cannabis retail store would be located.



Distance beyond 150m between potential cannabis store and schools, recreational
centers or any place children and youth congregate or attend (rationale: retail outlet
proximity to youth- serving facilities can normalize and increase substance use) 15



Local sensitive areas of concerns



Concerns related to cannabis promotion or advertising



Local sensitive areas of concerns



Reporting of illegal dispensaries



Current location and amount of illegal activities
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Local Perspectives and
Unique Factors

Public Health Guidance for Municipalities on the Implementation of Legalization of Cannabis

PART C – MUNICIPAL CONSIDERATIONS UNDER THE SMOKE-FREE
ONTARIO ACT, 2017 AND MUNICIPAL ACT, 2001
A. Requests for Service (including referrals from municipal partners)
The health unit’s tobacco enforcement team responds to all complaints (including anonymous
complaints) and requests for service within seven business days. These include requests for
signage, complaints related to smoking or vaping in a prohibited place or area, youth accessing
tobacco and vapes in the community, etc. All reports and/or violations are kept confidential.
Contact Health Connection for all inquiries and complaints related to the Smoke-Free Ontario
Act, 2017:


Call Monday through Friday, between 8:30 a.m. and 4:30 p.m. at 705-721-7520 or
1- 877-721-7520



Send an email to Health Connection using the online form



Connect by Facebook



Connect by Twitter.

B. Employer and Proprietor Responsibilities (Notice and Signs)
Employers and proprietors must provide notice to all persons of the smoke-free/vape-free areas
over which they have control and ensure that a person smoking or vaping in a prohibited area
does not remain on the premises. By posting smoke-free/vape-free signs throughout the
workplace or public place (including outdoor areas over which they have control) employers and
proprietors meet their legal requirements.
The expectation for posting of signs is that enough tobacco/e-cigarette signs are posted at
areas where smoking and vaping is prohibited (including playgrounds, outdoor sporting areas,
entrances and exits to buildings and washrooms, vehicle entrances to smoke-free properties,
etc.) to ensure that employees and the public know that they cannot smoke tobacco or cannabis
or vape anything there.
Smoke-free/vape-free signs are available from the health unit and templates are available online
from the Ministry of Health and Long-Term Care. Municipalities can incorporate the provincial
template into their signs as long as all aspects are preserved (including size, content and
graphics). Metal signs are available for outdoor smoke-free areas including sporting areas and
playgrounds.
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C. Enforcement and Fines
SMDHU tobacco enforcement officers are responsible for education and enforcement of the Act
within all communities in Simcoe Muskoka. These settings include:


enclosed workplaces and public places



restaurants and bars (including premises with patios)



schools and school property



tobacco and e-cigarette vendors (such as variety stores and gas stations)



multi-unit dwellings including apartment buildings and condominiums



hospitals, long-term care facilities and nursing homes



outdoor public playgrounds and publicly-owned sporting areas.

The fine for smoking or vaping in a prohibited place commences at $305 by ticket and can
range up to $1,000 for a first offence or $5,000 for any further offence.
D. Municipal by-law considerations for prohibiting smoking and vaping of tobacco and
cannabis and vaping of any substance in public places and workplaces not regulated
by the Smoke-Free Ontario Act, 2017
The Province of Ontario has moved quickly post-legalization to provide municipalities additional
authority to regulate where cannabis can be smoked and vaped. Two provincial Acts provide
municipalities the authority to enact smoke-free / vape-free municipal by-laws:
a) Smoke-Free Ontario Act, 2017, (SFOA, 2017) enacted on October 17, 2018,
specifically allows municipalities to enact more restrictive smoking and vaping by-laws
than the provisions contained in the SFOA, 2017, (via section 18). As referenced in the
SFOA, 2017 chapter of this guidance document, the new act now includes prohibitions
and regulations respecting cannabis and vaping in addition to tobacco regulations.
b) Municipal Act, 2001, both generally and specifically provides municipalities the power to
enact by-laws prohibiting smoking and vaping in publicly-owned municipal areas.
Effective December 6, 2018, an amendment to the Municipal Act, 2001, received royal
assent which expanded section 115 of the Act to include the smoking of cannabis and so
specifically provides a municipality the authority to control where cannabis is smoked.
Smoke-free by-laws remain a vital legislative tool which many municipalities within Simcoe
County and the District of Muskoka have kept in place and reinforced in the years since the
original Smoke-Free Ontario Act came into effect in 2006. These by-laws have allowed
municipal partners to keep beaches, parks and outdoor municipal property smoke free
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(where the provincial legislation has little or no influence). Some municipalities have also
enacted vape-free by-laws which have further protected public areas within their communities.
NEW

The Central East Tobacco Control Area Network has developed a resource to support local
governments in creating healthy communities by strengthening and enhancing the current
Smoke Free Ontario Act – 2017. Make Our Community Smoke & Vapour Free has been
designed to help start conversations with municipalities about developing policies and bylaws that extend restrictions to outdoor areas such as beaches, walking trails, outdoor
festivals and municipal property. This tool can be found in Appendix C, page 36.

Institutional settings in Ontario are also making bold smoke-free / vape-free decisions
including a growing number of university and college campuses (in our region Georgian
College most recently has made this policy decision). SMDHU has consistently identified and
supported smoke-free / vape-free efforts by multi-unit dwellings including apartments,
condominiums and social housing in moving towards smoke-free / vape-free policies to protect
residents, visitors and employees. With the legalization of cannabis, the health unit has
observed an increased willingness and interest by municipalities, institutions and multi-unit
housing in adopting smoke-free / vape-free rules and regulations. The legalization of cannabis
is an opportune moment to consider creating or amending a smoke-free / vape-free by-law.
Adopting or expanding a smoke-free / vape-free by-law is an important consideration for a
municipality to positively impact the health of the communities it governs. Based on the
evidence, SMDHU encourages municipalities within the health unit to enact smoke-free / vapefree legislation for the following reasons:
Directly contributes to creating a smoke-free / vape-free culture
Reduces the initiation of smoking and vaping among our youth
Reduces the prevalence of tobacco use
Protects the environment
Protects against secondhand smoke and vape
Increases the number of people who quit smoking
Reduces tobacco-related morbidity and mortality, including acute cardiovascular events.
In consultation with legal counsel, SMDHU has determined that a smoke-free / vape-free by-law
which includes cannabis controls is likely to be upheld by the court on the basis that it is
consistent with the underlying purpose and intent of the SFOA, 2017, to restrict the smoking and
vaping of cannabis and tobacco, to minimize the harmful effects on the well-being of citizens.
Further, a municipality may regulate or prohibit the public smoking and vaping of cannabis (and
tobacco) beyond the places identified in the SFOA, 2017, and that such a by-law, rather than
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frustrate the objective of the SFOA, 2017, promotes its intent. To this end, SMDHU requested
that a sample smoke-free / vape-free by-law be developed by its law firm as a reference for our
municipal partners. This sample by-law document titled SMDHU draft smoking and vaping bylaw can be located in Appendix B. In developing the sample by-law, SMDHU’s legal counsel
considered the enabling legislation (SFOA, 2017, and the recently amended Municipal Act,
2001) as well as efforts by other municipalities in the province. The list of prohibited places set
out in the SFOA, 2017, is not exhaustive of all conceivable public places where a municipality
may choose to restrict, regulate or prohibit smoking or vaping of tobacco and cannabis and the
vaping of any substance. The appended by-law provides sample areas a municipality can
control, and therefore, brings under the jurisdiction of municipal enforcement staff. The areas
where smoking and vaping is prohibited under the by-law can overlap with SFOA, 2017,
prohibited areas further increasing jurisdiction of municipal enforcement staff. A municipality
has a range of options when assessing places of use which can be finalized with input from
council, staff and residents.

NEW

Since the draft bylaw was received in December 2018, revisions have been recommended.
Appendix D draft by law has the revisions that reflect inclusion of both medical and recreational
cannabis and the sacred tobacco exemption.
When considering implementation of a by-law SMDHU suggests that in addition to regulating
smoking of tobacco the municipality also include smoking of cannabis and vaping of any
substance. These protections are provided for in the enabling legislation and align the
municipality with the three products regulated by the SFOA, 2017, (tobacco, cannabis and
vapour products). This recommendation ensures consistency of law enforcement practice,
enhances the efforts of SMDHU in enforcing the SFOA, 2017, and diminishes confusion and
conflicting direction and understanding by the public. With the recent amendment to the
Municipal Act, 2001, a municipality cannot regulate smoking of tobacco or cannabis on a
“highway” which has been judicially interpreted to include the entirety of the municipal road
allowance including roads, sidewalks and boulevards. The appended by-law does; however,
successfully regulate “sidewalks and municipal boulevards, except to the extent the sidewalk or
boulevard is located within a road allowance” which includes sidewalks or boulevards outside a
municipal allowance, such as adjacent or running through a park, etc. Public transportation
vehicles and taxi cabs are subject to the by-law even when on a highway.
As part of the legal review, SMDHU requested clarification on the evidentiary ability of a
municipality to prove that a product being smoked or vaped is cannabis, and therefore, in
contravention of the by-law. SMDHU’s legal counsel did not locate a municipal tobacco or
cannabis by-law enacted by an Ontario municipality that included an evidentiary provision which
gave a witness for the prosecution the same ease of proof as afforded by the SFOA, 2017,
(which states under section 34 of its regulation the following: “A court may, in the absence of
evidence to the contrary, infer that any substance in question is cannabis from the fact that a
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witness describes it as cannabis or by a name that is commonly applied to cannabis.”) The
Municipal Act, 2001 does provide evidential presumptions in the case of certain prosecutions
under a by-law, such as with respect to adult entertainment establishments at section 154(4);
however, it provides no such presumptions with respect to prosecution under a cannabis or
tobacco by-law passed under section 115 of the Municipal Act, 2001. Therefore, a witness for
the prosecution testifying in support of a charge laid under a by-law similar to the appended
sample by-law would identify how they knew that it was cannabis (from training, prior
awareness, an item taken into evidence such as a cannabis joint, etc.) Although the evidentiary
provision contained in the SFOA, 2017, cannot be used in a by-law, SMDHU’s experience in
enforcing smoke-free by-laws points to extremely rare instances of the point being raised, i.e.
the provincial offences court takes both smoke-free by-laws seriously and officers testifying in
support of same at their word.
SMDHU intends to provide ongoing consultation and support to municipalities in Simcoe County
and the District of Muskoka as council, staff and residents consider smoke-free and vape-free
options for their communities. Health unit staff are available for meetings and public
consultations as requested. By making the effort to enact these protections at the outset of the
legalization of cannabis, each municipality will have more control and ability to influence the
societal impacts of cannabis, vaping and tobacco moving forward.
SUMMARY
The Simcoe Muskoka District Health Unit’s evergreen document, The Public Health Guidance
for Municipalities on the Implementation of Legalization of Cannabis has been created to
support municipalities to take a public health focus during the implementation of cannabis
legalization. This focus will assist to insure public safety, engagement in harm reduction
activities and advocacy for health promotion for vulnerable community members are considered.
The early years of cannabis legalization will be a period of evolution. Over time, cannabis
knowledge and evidence will grow, regarding general cannabis use and specific health issues
and benefits, enabling public health to provide additional and more specific recommendations.
SMDHU will continue during this period of implementation and change to offer local data,
research updates and other accurate health information related to cannabis regulation for
municipal consideration. Together, Simcoe and Muskoka municipalities and SMDHU can
engage in continued efforts to modify individual and community risks for cannabis-related health
harms through education, policy and programming.
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APPENDIX A – AMO DRAFT TEMPLATE MUNICIPAL CANNABIS
POLICY STATEMENT – see Appendix D for updated bylaw
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APPENDIX B – SMDHU DRAFT M ODEL SMO KING AND VAPING
BY- LAW (FOR MOST CURRENT VERSION, SEE APPENDIX D)
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APPENDIX C – MAKE OUR COMMUNITY SMOKE & VAPOUR FREE
RESOURCE
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APPENDIX D – SMDHU DRAFT MODEL SMOKING AND VAPING
BY-LAW – Updated as of March 26, 2019
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